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to:

Cambridge Planning Board, and City Council

re:

The Sullivan Courthouse is not a “pre-existing nonconforming” structure.

!

Dear Board and Council Members:
We write in staunch opposition to the proposed privatization and redevelopment of the Sullivan Courthouse forced on our City by the Commonwealth (DCAMM) and a private development corporation (Leggat
McCall Properties, i.e., LMP). We write on behalf of members of the James Green Condominium Association and other abutters. This letter highlights a fundamental legal concern.
Upon review with counsel, we conclude this building must not be regarded as a “pre-existing nonconforming” structure. Nonconformity arises when zoning changes render an existing building out of compliance. But in this case, there are no building permits, variances nor other records on file with our City.
The Courthouse was built without public notice or consent via government exemption. So whether or not
zoning was in force before, during or after, is simply irrelevant: this building was immune. Therefore
there can be no pre-existing nonconformity. The basis for that immunity — namely, its high public purpose
as a courthouse and jail — has terminated. The State abandoned the property for such uses, and a proposed private use does not attain a high public good. So, instead of a change in zoning in the vicinity
causing a nonconformity of the building, this is somewhat the opposite: namely, a fundamental change in the
building’s status (its loss of immunity) now renders it a “violative” structure with respect to ambient zoning.
Thus, the fate of this building is not governable under G.L. c. 40a s.6, nor, consequently, Article 8.22 of our
City ordinances. As such, it would be incorrect for the Planning Board to rule as if this were merely a preexisting nonconformity in need of special permits.
To put it another way, this hugely outsized structure was created in this way, over the City’s strident objections as well as protests and picketing by citizens, only because of the State’s abuse of a kind of bullet-proof “superpower.” That superpower is now gone. The benefit of that supremacy cannot be extended
for private exploitation, certainly not through the special permit process. And civic objections have always remained; indeed, many regard the creation and perpetuation of the Sullivan building as defiling
of a public trust that included the unique founding gift of 1813, given in perpetuity to the people.
You may expect a letter from our attorney, Prof. Mark Bobrowski, further clarifying this matter.

Should you decide, nevertheless, to regard this as a typical nonconforming “fixer upper,” which, again,
we submit would be incorrect and ill-advised, you must bear in mind the impact assessments. On that
score, we refer you to http://40thorndike.org. You will find nearly a hundred thoughtful letters from
members of the community, unwavering in their opposition, arguing that the proposed renovation will
be substantially more detrimental than the previous use and deeply destructive to the integrity of the
neighborhood in many ways.
There is an interesting way to gain a more visceral sense of what that means. You will also find
(at http://40thorndike.org/news) dozens of news articles dating back to the 1950’s tracing the genesis
and sordid history of this building: grim reminders of the corruption that produced this fiasco. What
becomes painfully clear is that this building was more than just a public nuisance. It caused profound
damage to the neighborhood to begin with, casting a pall on residents for nearly five decades, hammering taxpayers with costs for more than 30 years, and standing as an abandoned monument to
bungling and graft. Yet even during its heyday, the use of the court and jail were relatively “low duty
cycle” compared to LMP’s proposal, which would extend and intensify the previous use dramatically,
creating a beehive of activity 24/7 with thousands of commuters and visitors, and causing wholly new
impacts, all of which are deeply destructive in the context of a residential neighborhood. A glance at
the historic costs is eye-popping. This building began in the 1960’s as a $16m project, but costs ballooned to more than $90m (a 600% overrun). By 2006, when Mitt Romney was pushing to renovate
the Sullivan Courthouse, the budget for that renovation was estimated at $130m. The very next year,
DCAMM’s estimate for renovation was $394m. At that point, DCAMM offered the albatross to the City,
which famously refused, saying “it would truly be better imploded.” In light of the whole lifecycle of
this building, is difficult not to regard DCAMM’s current disposal process as little more than a continuation of the same bungling that produced this mistake. LMP’s proposal merely expands upon that
mistake in disregard of any remotely plausible urban plan. No amount of “mitigation” fixes this.
The problematic issues noted above should give anyone pause. But to reiterate, the fact that this is
not just any old nonconformity slated for renovation, but rather, a government-immune creation that
is now violative, means the proposed redevelopment is simply not in the jurisdiction of the special
permitting process. Article 8.22 does not apply in this case. These are firm grounds for refusing the
proponent’s application.
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Sincerely,
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Michael Hawley

Nina You

